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Criminal Law-General Principles of liability
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Key Points
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After reading this chapter, you will be able to:

Shdes Ol ol Lad s s pdals 500

describe the concept of the actus reus;

Aepd - Eane 3l e

describe the requirement of causation

AAS Lo Cole

describe the concept of the mens rea and intention;

deRd £ ete Sy o2 as

describe the concept of the mens rea and recklessness;

Aead e Ssoe p2ie 5 bl
describe the requirement of coincidence;
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describe the concept of transferred malice
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describe and evaluate the role of strict liability in the criminal law.
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Introduction
douds

It is difficult, if not impossible, to produce a comprehensive
O cwl i S s S e ahl S sl

definition of a crime. Commonly, people think of crimes as

S N C Y= b yos oo LS e S8 e)lns WSl Olge

acts that  threaten public safety, security or morality. Alternatively,

Sl S S e dg pses SO Sl L OO L sl

crime can be defined as anti- social conduct that is

sufficiently  serious  to require  state intervention and  punishment.
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While both  these definitions account for the more serious
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offences against person and property, there are a number of acts
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(c.g. parking  offences), and some omissions, which are subject
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to the criminal law yet do not cause such a threat. Thus, to
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be accurate, we can only say that a crime is any act or
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omission that is contrary to the criminal law. However, while this
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identifies what conduct is a crime, It is of no help
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in identifying what conduct ought to be a crime
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Nevertheless, the popular difinition is useful in  illustrating

sy ol o) i A el e el

the general nature of criminal liability. One of the main reasons for
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having a criminal justice system is the belief that those who engage
oHls s Sle Pl el sl Gl S Kby e

in anti- social conduct should be held responsible  for  their
4 A sl AL A asbs Jaee by 0L

actions and punished. In order to be deserving of punishment, a
Jesl 5 Shbwe gl ALl Che K

person must have acted in a blameworthy manner, i.e. have been
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at fault in acting as they did. Though not a  universal
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requirement, this notion of fault is a very important aspect of
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most criminal offences, and helps to explain the basis of many of
S A Bl S eSS 4 S ol ok
the defences to criminal liability. It 1is sensible, therefore, to keep this
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idea of fault or individual responsibility in mind throughout
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the following discussion of the criminal law.
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The idea of fault is present in the principal maxim of the criminal
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law: actus non facit reum nisi mens sit rea
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(the act is not guilty  unless  the mind is also  guilty).
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However, this must be treated cautiously. As implied above,
l.al w‘ u\.iLJ )}.:J )Llé‘) MLbbw 456)}]44[.«.& DL A o)Lil YLJ

mens rea is not required for all offences. Furthermore, the idea of
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a  "guilty mind" can be misleading- a person can have
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the required mens rea  without being morally guilty, and vice versa.

Nevertheless, most criminal  offences contain both these
Sy opll Y SAaS r.;\_);- Lo fuld FENH o
elements and this  means  that for most crimes the prosecution must
ole 3ol el S Gl STl Oliwsls LL
prove beyond a reasonable doubt that the defendant committed
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the "actus reus of the crime, while at the same time having the required
Sl s e SI e o3 55 Ol Ol gbls o5y
mens rea
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The actus reus

$ale yane
The actus reus is the physical element of a  crime. It can
e NS e S e ol N
include conduct, circumstance and  consequence. For  example,
S L P13 dis=lselash s o Sl Jte
the actus reus of murder contains all  three: an  unlawful act
S e B Tl e K e
(conduct), under the Queen’s Peace (circumstance), which causes
sbs, Gb aSe ch d\y\}tujl S w238 a0 s
the death of another human being (consequence). By contrast,
Sy RN olu! o et
the actus reus of rape contains  only two: sexual intercourse
Sl s e gly spde bl S s abayl)
(conduct), without the person’s consent (circumstance).  Thus, some
ok, SERN R els, el gl S
offences, such as rape, are termed  conduct  crimes, while
=l Al e gl Asd el oL, B S
others, such as murder, are termed consequence or result crimes.
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Generally, the actus reus must be a voluntary positive act. An act is
S sk ool paie Lol el e b S Jed o

voluntary if it consciously  willed and deliberate. However,
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there are limited circumstances where an omission (rather than an act
Dl oy gosde Jllyplosl &S K Sy sl ey

will give rise to  liability. ~ The general  position is that omissions
Ghidals s S ses &S Condy Scwlpl b sy

do not attract criminal liability. For example, if A watches B (a
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complete stranger) drown and does  nothing to save him,
Sals S LuEGE L s kel s glp Sl
A has committed no crime. In these circumstances, A’s omission
el c.l.&.ag_,g.sj.a @A S S n.ﬁ-\ L{_\IJ: ] Jxﬁugjj
is a pure omission. However, where a person has accepted
a duty to act and then fails to do S0, then criminal
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liability =~ may arise- the omission is no longer pure. This
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applies to both contractual (R. v. Pitwood [1920]) and tortious

35 o Jles! - 1LY BEGH PR g Y40Y 5 e A

duties (R. v. Stont and Dobinson [1977]). Legislation may
gﬁ.lUé} C,J}.) A?LP C.uj'l.w\ 9 QM}J V44V d)JG C,.wlugo.a

also impose liability for omissions  (e.g.  failing to report
paeed IS e g glp bS5 Jle gl ST NSE Osls NS
a  road traffic accident).
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Causation
Catsiig
An aspect of the actus reus that can cause problems is
L/<.l Al 5! LS"L‘J*‘-‘-“ PLY .,U\)SL;a 3 g o 9o ;;m Sl
the requirememnt of causation. Where the actus reus consists of
(’}}S Coorns S Sy 2 Sobe e sy ol

both conduct and consequence, i.e. it is a consequence or result
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crime), the prosecution must establish a clear and unbroken causal

e Olsls LL Sl K b G e
link between them, i.e. must prove the defendant’s conduct caused
oy e Wl o b aseld & B SR
the unlawful consequence. This  is approached in two stages.
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Cause in fact.  The conduct must be ~a_ sine qua non of
Ao Bl 3 W K SN
the consequence. This is established by  applying a but for test,
o Sl Cleli B Ay Jel by S las
showing that without the defendant’s conduct, the unlawful
das e Ol S NERY & Hle, Epy
consequence would not have occurred. f the consequence
PN 313 05 S PN
would have occurred 2 any event, then i cannot be said to be
sls o &) LR NG ST ol L5 os 345 s LaL
the defendant’s  fault. This applies even where the defendant’s
e il s e dlesl S0l e
was intended, unsuccessfully, to cause the consequence (R.
Sl o3 g dadd 3y 50 GielloBbpel sk sl sl a SRR

v. White [1910]).
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